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Enpl oyer, Case No. 99-RC-| - SAL
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(My 12, 1999)
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UNI TED FOCD AND COVMERCI AL
WRKERS LOCAL 1096, FRESH
FRU T & VEGETABLE WORKERS,
AHL-A G ACQG
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Petitioner

DECI SI ON AFFI RM NG DI SM SSAL OF ELECTI ON OBJECTI ONS
AND CERTI FI CATI ON OF REPRESENTATI VE

This case is before the Agricul tural Labor Relations
Board (ALRB or Board) on The Hess (ol l ection Wnery's (Enpl oyer or
Hess) Request for Review of the Executive Secretary's O der
(attached hereto) dismssing the Enpl oyer's el ection objections in
their entirety.

An el ection «was conduct ed anong Hess's agricul tural
enpl oyees on March 29, 1999, resulting in atally of 63 votes for
the petitioning union, Uhited Food and Commerci al Wrkers Local
1096, Fresh Fruit & Vegetabl e Wrkers, AFL-AQ G Q.C (UFQWor Uni on)
and 2 votes for No Lhion. There were no challenged ballots. O
April 5, 1999, the Enployer tinely filed objections to the el ection.
By order dated April 8, 1999, the Executive Secretary di smssed the
obj ections for failure to provide sufficient declaratory support to
establish a prina facie case which, if true, would warrant the

setting aside of the election.



 April 19, 1999, the Enployer tinely filed its request for

review of the dismssal.
The Board has revi ewed the Executive Secretary's order

inlight of the request for review and supporting argunents and
hereby affirns the dismssal of the Enpl oyer's el ection objections

for the reasons stated in the attached order.
CERTI FI CATI ON OF REPRESENTATI VE

As the Executive Secretary's order dismssing the
Enpl oyer' s el ection objections in their entirety has been
affirnmed, we therefore order that the results of the el ection
conducted on March 29, 1999, be upheld and that the Unhited Food
and Commercial Wrkers Local 1096, Fresh Fruit & Vegetabl e
VWrkers, AFL-AQ O QLC be certified as the excl usive collective
bargai ni ng representative of all agricultural enployees of The
Hess Gol | ection Wnhnery in the SSate of California.
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CASE SUMVARY

The Hess Col | ection Wnery 25 ALRB No. 2
(UFQwy Case No. 99-RG | -SAL
Backgr ound

An el ection was conducted anong The Hess Col | ection Wnery's

(Enpl oyer) agricultural enpl oyees on March 29, 1999, resulting in a
tally of 63 votes for the petitioner, United Food and Conmerci al
VWrkers Local 1096, Fresh Fruit & Vegetable Wrkers, AFL-Q O QC
(Union), and 2 votes for No Lhion. n April 5 1999, the

Enpl oyer tinely filed objections to the election. By order dated
April 8, 1999, the Executive Secretary di smssed the objections
for failure to provide sufficient declaratory support to establish
a prima facie case which, if true, would warrant the setting aside
of the election. On April 19, 1999, the Enployer tinely filed a
request for review

Executive Secretary's Oder D smssing the (ojections

The Executive Secretary dismssed the objection that the bargaini ng
unit shoul d have been imted to Napa County enpl oyees as agreed to
by the parties, rather than including all of the Enployer's

enpl oyees in the State of California. The Executive Secretary
relied on the statutory requirenment for statew de bargaining units
except in sone cases where an enpl oyer has agricul tural enpl oyees
in at |east two noncontiguous geographi cal areas (Labor Code section
1156. 2), afactor not alleged by the Enpl oyer.

The Executive Secretary dismssed the objections that two of the
Enpl oyer' s supervi sors entered the voting area on the day of the

el ection and used their power and influence as supervisors

unlawful |y to i nduce and coerce enpl oyees to support and vote for
the Union. The Executive Secretary found that the declarations
failed to support the allegations that the supervi sors showed

I nproper support for the Lhion or acted as agents of the Union or
caused enpl oyees to believe they were acting on behal f of the

Enpl oyer in supporting the hion. He also found that the
declarations failed to establish that the supervisors nmade any
coercive statenents or gestures, and that their nere presence in
the polling area for approximately five mnutes was insufficient to
establ i sh coercion; noreover, since they had contact with only 20
to 30 voters, the conduct could not have been out cone
determnative since the nargin of the Lhion's victory was si xty-one
vot es.



The Executive Secretary dismssed the objection alleging that Board
agents coomtted msconduct by allow ng the two supervisors to
cone into the voting area and speak to several of the 20 or 30

enpl oyees waiting in line to vote. The Executive Secretary
dismssed this objection on grounds that there was no show ng t hat
t he supervisors' presence in the voting area was coercive, that
their conduct coul d not have affected an out conme determnative
nunber of voters, and that once the Board agents di scovered t hat
the two nen were supervisors, they were told they could not vote.

The Executive Secretary di smssed the objection that the concerted
conduct of the Board, its agents, the Uhion, and its agents and
supporters, interfered with the fair operation of the election.
The Executive Secretary reiterated that the only arguabl e

m sconduct al l eged in the Enpl oyer's declarations, the appearance
of the two supervisors in the polling area, could not have been
out cone determnati ve.

The Executive Secretary dismssed the objection that the UFCVNi s
not a | abor organi zation under the Agricultural Labor Rel ations
Act (ALRA) because it al so represents nonagricul tural enpl oyees
under the jurisdiction of the National Labor Rel ati ons Board. The
Executive Secretary dismssed this objection on the grounds that
there is no provision under the ALRA or any other |aw that

prohi bits a [ abor organi zation fromrepresenting both agricul tural
and nonagri cul tural enpl oyees.

Boar d Deci si on

The Board found that the Executive Secretary had properly

di smssed the Enpl oyer's el ection objections for failure to state a
prina facie case. The Board affirned the Executive Secretary's
order dismssing the election objections in their entirety and
certified the UFOWas the excl usi ve bargai ni ng representati ve.

g o0

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD
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Inthe Mitter of:

THE HESS COLLECTI ON W NERY, Case No. 99-RC-|-SAL

Enpl oyer, NOTI CE OF ORDER

DI SM SSI NG ELECTI ON
OBJECTI ONS; NOTI CE
OF OPPORTUNI TY TO

FI LE REQUEST FOR

and

UNI TED FOOD AND COMMERCI AL WORKERS

© 0 (o))
e N e N N N N N N N N N N N

10 LOCAL 1096, FRESH FRUT & REVI EW
VEGETABLE WORKERS, AFL-C O CLC,

11

12 Petitioner,

13 PLEASE TAKE NOTI CE that the el ection objections

14 filed by The Hess Collection Wnery (Enpl oyer), dated April 5,
15 1999, in the above-captioned natter are hereby D SM SSED f or
16 the reasons that follow

17 In hjection No. 1, it is alleged that the Regional

18 Director inproperly determned that the bargai ning unit woul d

19 be statew de even though the Whited Food and Commer ci al

20 workers Local 1096, Fresh Fuit & Vegetabl e VWrkers,

21 AFL-A O A.C (Petitioner or Union) sought a unit covering only

22 Napa Qounty, and even though there was no evidence that the

23 Enpl oyer has enpl oyees other than in Napa Gounty. The unit

24 determnation was proper, as Labor Code section 1156. 2

25 contains a presunption that the bargaining unit shall be

26 statew de except where the enpl oyer has agricul tural enpl oyees

27 in two or nore noncontiguous geographi cal areas, in which case

QORT PAPER  the Agricultural Labor Relations Board (Board) nust determne

STATC OF CALIFORNIA STD. 1
13 (REV. 8-721

85 34769



the appropriate unit or units. Section 20365, subdivision (c)
(1) of the Agricultural Labor Relations Board s regul ations'
requires that a party objecting to an el ection on the grounds
that the Regional Drector inproperly determned the

geogr aphi cal scope of the unit include a detail ed statenent of

facts and lawrelied upon.

Here, the objections do not contain a detail ed

1
2
3
4
5
6
7
8
statenent of facts and law nor is there any assertion in the
° obj ections that there are enpl oyees in two or nore
o noncont i guous geogr aphi cal areas. Absent facts reflecting
H that assertion, the Board is required by Labor Gode section
. 1156.2 to designate a statewde unit. The only fact all eged
s in support of the objectionis that the parties agreed on a
o unit enconpassi ng only Napa Gunty. The Board cannot be bound
o by an agreenent of the parties that contravenes the comnmand of
10 Labor (de section 1156.2. (RC Wdter & Sons (1976) 2 ALRB
Y No. 14.)
18

19
that M neyard Mainagers Alfonso Hena and Brain Ponce, in

20

their capacities as supervisors and/ or as agents of the Lhion,
21

unl awf ul Iy i nduced and coer ced t he enpl oyees to support

22
Petitioner and vote for it inthe election, are dismssed for

hjections No. 2 and Nb. 3, inwhichit is alleged

23
failure to provide declaratory support for the allegations.?

24

25 'The Board's regulations are codified at Title 8, Giifornia Gde of
Regul ations, section 20100, et seq.

26
Section 20365, subdivisions (¢)(2) and (c)(2)(B), of the
27 Board s regulations require that objections be supported by

GART PAPER 5
STATE G- CA FORN A '

S 113(REV. 8- 721)



GART PAFR

Secifically, it is aleged that Hena and Ponce were
instrunental in the Petitioner's el ection canpai gn and coer ced
voters waiting inline to vote by appearing in the voting area
and attenpting to vote. It is also alleged that the two nen
spoke wth several of those waiting inline to vote, though
the content of the conversation i s unknown.

Qupervi sory support for the union wll invalidate a

union's najority only when the supervisors' activities:

© ©® N o 0 A w N R

(1) cause the enpl oyees to believe the

10 supervisors are acting on behal f of the
enpl oyer and that the enpl oyer favors the

11 union; or (2) led the enpl oyees to
support the union because they fear
future

12 retaliation by the supervisors.

13 (Wight Mnorial Hbospital v. NLRB (8th dr. 1985) 771 F.2d
14 400; Bright's Nursery (1984) 10 AARB No. 18; Lonoak Farns, et
15a. (1991) 17 ARB No. 19). Mreover, the Board wll not set
16 aside an el ection due to el ectioneering at or near the polling
17 place on a "per se" basis, but wll instead examne whet her
18 the conduct would tend to effect free choice to the extent

19 that it mght have affected the outcone of the el ection.

20 (Anderson M neyards, Inc. (1998) 24 ARB Nbo. 5.)

21 Here, the declarations fail to contain any facts
22 concerning the period prior to the election that reflect any
23 inproper support by Hena and Ponce for Petitioner, nor any

24 facts reflecting that the two nen ever acted as agents of

25
declarations contai ning facts wthin the personal know edge
26 of the declarants which, if uncontroverted or unexpl ai ned,
woul d constitute sufficient grounds for refusing to certify
27 the el ection.

STATK OF CALI FORN A
STD 113 (FBV. 8- 721)



Petitioner.® Nor are there facts alleged which would reflect
that the enpl oyees woul d believe that Hena and Ponce's
support for the union was at the behest of the Empl oyer.
Rather, the central allegation is that Hena and Ponce,

know ng that they were ineligible to vote, neverthel ess
attenpted to vote in order to showtheir solidarity wth
Petitioner and to enphasize their authority over the

enpl oyees. However, the declarations do not contain any facts

© 00 4 O o1 MM W N R

reflecting that Hena and Ponce nade any coercive statenents

=
o

or gestures, and their mere presence in the polling area for

=

approxi nately five mnutes is insufficient initself to

N

establish coercion. Mre inportantly, under the facts as

[N
w

al l eged, a maxinum of thirty voters could have been affected

'—\
N

by the two supervisors' conduct. As the nmargin of victory was

=
()]

si xty-one votes, the conduct coul d not have been out cone

=
(o))

determnati ve.
jection No. 4, inwhichit is alleged that Board

=
o N

agents interfered with the election process by allow ng E ena

=
(o)

and Ponce inthe polling area, is dismssed for the reasons

N
o

stated above. In addition, the declarations reflect that once

N
[y

the Board agents discovered that Hena and Ponce were

N

supervisors, they were told they could not vote and the two

N
w

nen were inthe polling area for a total of "at |east five

N
N

N
ol

3The decl arations contain only general statenents that H ena
26 and Ponce were strong supporters of Petitioner, which is not

sufficient to establ1sh an agency relationship. (See, e.g.
27 DArigo Bros. (1977) 3 ALRBNo. 37.)

court paper
STATE OF CALIFORNIA 4
STD. 113 (REV. 8-721
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. mnutes.” No Board agent misconduct is reflected by such

’ facts.

3

(pjection Nb. 5, inwhichit is alleged that the

) cunul ative effect of the conduct alleged in prior objections
° requires the setting aside of the election, is dismssed for

° the reasons stated above wth regard to the prior objections.
! As di scussed above, the only arguabl e misconduct supported by
° the decl arations, the appearance of Hena and Ponce in the

’ pol ling area, could not have been out cone deterninati ve.

o In (pjection Nb. 6it is alleged that the Lhionis
. not a | abor organization wthin the neaning of the

o Agricultural Labor Relations Act (ALRA) because it al ready

= represents nonagricul tural enpl oyees under the jurisdiction of
“ the National Labor Relations Board. This objection is

o di smssed because there is no provision under the ALRA or any
° other |awwhich prohibits a | abor organization from

o representing both agricultural and nonagricul tural enpl oyees.
18 PLEASE TAKE RRTHER NOIT CE that, pursuant to section
o 20393, subdivision (a) of the Board' s regul ations, the

@ Ewpl oyer nay file wth the Board a request for review of the
= dismssal of its election objections. The request for review
= is due on April 19, 1999.
23

DATED  April 8, 1999

: (it Bt

26
AN\TON O RAFRCSA



Hess Col | ection STATE OF CALI FORNI A
99-RC-| - SAL AGRI CULTURAL LABOR RELATI ONS BOARD

PROOF OF SERVI CE BY MAI L
(10133, 201.5 C. C. P. )

| ama citizen of the Lhited Sates and a resident of the Gounty of
Sacranento. | amover the age of eighteen O?/ears_and not a part ?/ to
the wthin entitled action. M/ busi ness address is: 915 Capito

Mal 1, 3rd Hoor, Sacranento, California 95814.

On April 8, 1999 | served the within NOTl CE OF ORDER

DI SM SSI NG ELECTI ON OBJECTI ONS; NOTI CE OF OPPORTUNITY TO FI LE

REQUEST FOR REVI EW

on the parties in said action, by placing a true copy thereof _
encl osed in a seal ed envel ope with postage thereon fully prepaid, in
]'EhleI Lhited Sates nail at Sacranento, Galifornia, addressed as

ol | ows:

FAXED/ CERTI FI ED NAI L HAND- DEL| VERED
Randol ph C. Roeder PAUL RI CHARDSON
LI TTLER MENDELSON CGeneral Counsel

650 California St, 20th Fir.
San Franci sco, CA 94108-2693
FAX 415/ 743- 6589

Jaci nto Ry Mendoza

UNI TED FOOD & COMVERCI AL WORKERS
Local 1096

P. O. BOX 5519

Sal i nas, CA 93915

FAX 831/ 422-7997

Freddi e Capuyan

SALI NAS ALRB REG ONAL OFFI CE
1880 N. Main St., #200
Salinas, CA 93906

FAX 831/ 443-3225

Executed on April 8, 1999 at Sacramento, Galifornia. | certify
(or declare), under penalty of perjury that the foregoing is
true and correct.

1
!

i !
EARBARA LITNDGREN E;



State of California
AGRICULTURAL LABOR RELATIONS BOARD

Estado de California
CONSEJO DE RELACIONES DE TRABAJADORES AGRICOLAS

THE HESS OCLLECTI ON W NERY,
Case No. 99-RC-I-SAL

Enpl oyer,
Caso Num. (25 ALRB No. 2)
and

UN TED FOOD AND COMVERO AL WIRKERS LGCAL 1096,
SH FRU T & VEGETABLE WRKERS, AFL-A G QC

Petitioner.

CERTIFICATION OF REPRESENTATIVE

CERTIFICACION DEL REPRESENTANTE
An election having been conducted in the above matter under the supervision of the Agricultural Labor Relations Board in
accordance with the Rules and Regulations of the Board; and it appearing from the Tally of Ballots that a collective bargaining
representative has been selected; and no petition filed pursuant to Section 1156.3(c) remaining outstanding;

Habiendose conducido una election en el asunto arriba citado bajo la supervision del Consejo de Relaciones de Trabajadores
Agricolas de acuerdo con las Reglas y Regulaciones del Consejo; y apareciendo por la Cuenta de Votos que se ha seleccionado un
representante de negociacion colectiva; y que no se ha registrado (archivado) una petition de acuerdo con la Section 1156.3(c) que
gueda pendiente

Pursuant to the authority vested in the undersigned by the Agricultural Labor Relations Board, IT IS HEREBY CERTIFIED that
a majority of the valid ballots have been cast for

De acuerdo con la autoridad establecida en el suscribiente por el Consejo de Relaciones de Trabajadores Agricolas, por LA
PRESENTE SE CERTIFICA que la mayori‘a de las balotas validas han sido depositadas en favor de
UNI TED FOCD AND COMMERCI AL WORKERS LOCAL 1096, FRESH FRU T & VEGETABLE
WORKERS, AFL-C O CLC

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said labor organization is the exclusive
representative of all the employees in the unit set forth below, found to be appropriate for the purposes of collective bargaining in
respect to rates of pay, wages, hours of employment, or other conditions of employment.

y que, de acuerdo con la Section 1156 del Acto de Relaciones de Trabajadores Agricolas, dicha organization de trabajadores es el
representante exclusivo de todos los trabajadores en la unidad aguu'mplicada, y se ha determinado que es apropiada con el fin de
llevar a cabo negociacion colectiva con respecto al salario, las horas de trabajo, y otras condiciones de emp/eo.

Al the agricultural enpl oyees of the Hess Collection Wnery in the State of
UNIT: CGalifornia

WN DAD

Signed at __Sacramenato, California On behalf of

Onthe 12" day of _May 1999 AGRICULTURAL LABOR RELATIONS BOARD

Firmado en De parte del

Enel__ diade 19 CONSEJO DE RELACIONES DE TRABAJADORES AGRICOLAS

ALRB 49 &/A M ﬁﬁ/ﬁc

J. ANTONIO BARBOSA
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